STAT.0169.001.0015_R

Royal Commission inlo lnstltulional Re sponses to Child Sexual Abuse
Towards Healing I Wi tness Statement of Cardinal George Pell

91

I refer to an email from Mr Ellis to Mr Davoren dated 21 March 2003 (CTJH.402.01001.0037) . I do
not recall seeing this email, or being informed of its contents, prior to preparing this statement. In this
email, I see that among other things Mr Ellis points to a number of respects in which he says the
requirements of the Towards Healing protocol had not been followed. As far as I recall, I had not
appreciated at the time that such defects in the process were occurring. However, on reading the
email now, it does seem to me that many of Mr Ellis' criticisms appear to be correct, and that in
particular there had been unacceptable delays in moving the process forward . My impression ,
having now been shown some of the material relating to the 2002-2003 period, is that too often it
appears that it was not until Mr Ellis chased up the PSO that another step in the process was
embarked upon.
I refer to a fetter from Mr Cudmore to Mr Richard D'Apice of Makinson & D'Apice Solicitors dated 28

92

March 2003 (CTJH.402.01001 .0050). I do not recall seeing this letter prior to preparing this
statement. On page 2 of the letter, Mr Cudmore states that my letter to Mr Ellis of 23 December
2002 had advised Mr Ellis that "the case can go no further since, in the light of Father Duggan's
mental health, there was no way of determining the matter on the balance of probabilities". My letter
dated 23 December 2002 to Mr Ellis had not said that, and nor was it my intention to convey such a
thing to Mr Ellis: see paragraphs (87 - 89] above. My understanding was that the Towards Healing
process was continuing.
93

In about April 2003, Mr Davoren resigned as the Director of Professional Standards for New South
Wales and was replaced by Michael Salmon. Mr Davoren had been in poor health after a heart
bypass operation in about April 2002. Also in May 2003, Monsignor Brian Rayner took over from Fr
Doherty as the Chancellor of the Archdiocese.

94

I understand that in about late May 2003 a medical assessment confirmed that Fr Duggan was
incapable of managing his own affairs. I recall being made aware of that fact at about that time.

95

I refer to a letter from Mr Salmon to Mr Ellis dated 2 July 2003 (CTJH.402.01001.0156). That letter
refers to Msgr Rayner's offer to arrange for Mr Ellis to have a short visit with Fr Duggan accompanied
by the Monsignor. I do not recall seeing that letter at the time. However, I recall being made aware
at some stage that such a visit had occurred. This represented a change in direction from the
recommendation I had received from Mr Davoren in December 2002 (CTJH.402.01001 .0018), but I
was content for such a meeting to occur.

Towards Healing assessment and facilitation
96

In late June 2003 the PSO appointed Mr Michael Eccleston as the assessor in relation to Mr Ellis'
complaint. I was aware of, and approved, this step. The Assessment/Investigation Report prepared
by Mr Eccleston is dated 24 November 2003 (CTJH.400.01001 .2387). I was provided with a copy of
the report at the time and read it. The Report finds that it was "more likely than nor both that the
abuse had occurred and that it had adversely affected the mental, emotional and physical health of
Mr Ellis. I anticipated that the complaint would now proceed to the next step under Towards Healing.
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I am aware that a facilitation ultimately occurred on 20 July 2004 and that Msgr Rayner attended as
the representative of the Church Authority. In the course of preparing this statement, I have been
shown material which indicates that in the lead-up to the facilitation or in the facilitation itself, Mr Ellis
put forward a figure of $100,000 as "a notional figure based on needs" (CTJH.402.01001 .0137 at
0143), and that figures of $25,000 and $30,000 were successively offered to Mr Ellis on an ex gratia
basis (CTJH.402.01001.0267). To the best of my recollection, I was not made aware at the time of
any of those figures or offers. I was not consulted, as best I recall , about what financial amount
should be considered. Nor was I made aware of the other factors which appear to have been
significant in the way the facilitation process developed, such as the complications which arose in
relation to a deed of release and in relation to the timing of an apology. There were no caps on
financial payments in the Towards Healing protocol and I was unaware of any caps in practice (if that
was the case) .

98

I have no recollection of being informed of the result of the facilitation at the time, although it is
possible that I was. I have no recollection of any discussions of $25,000, $30,000 or $100,000 either
before or after the facilitation.

Litigation and Towards Healing review
Pre-litig ation matters
99

I refer to a letter from Mr Begg to Msgr Rayner dated 28 July 2004 (CTJ H.400.01001.0366). I do not
recall seeing this letter prior to preparing this statement. My understanding now, based on the
documents I have been shown in preparing this statement, is that Msgr Rayner appears to have
asked Catholic Church Insurance (CCI) to assume responsibility for responding to Mr Begg
(CTJH.402.01001 .0333) and that CCI instructed a firm of solicitors called Monahan & Rowell in that
regard (CTJH.400.04001.0115). I do not recall being aware of those developments at the time but
understand that this had been the usual procedure at the time.

100

I refer to an email from Mr Ellis to Mr Salmon dated 30 July 2004 to which he attached a request for a
review of the Towards Healing process (CTJH.402.01001.0285 and CTJH.402.01001 .0286). I was
generally aware at the time that Mr Ellis had made such a request, as he was fully entitled to do.
Such a review was in due course carried out by Mr David Landa (see paragraph [116] below).

101

I refer to a letter from Msgr Rayner to Mr Ellis dated 12 August 2004 (CTJH.402.01001 .0349) . I am
not sure whether I saw this letter at the time or if it was discussed with me. However, it was my
understanding that Towards Healing would not continue once a legal avenue had been chosen.

102

I refer to a letter from Mr Begg to Msgr Rayner dated 31 August 2004 (DUG.080.152.0123). This
letter encloses Mr Ellis' Supreme Court Statement of Claim (DUG.080.055.0091). I do not recall
whether I saw or read the Statement of Claim at that time. I have no present recollection of reading
the Statement of Claim, although I may have done so. The letter also enclosed a Notice of Motion

194863

r- . ... ~. ~

I Witness

STAT.0169.001.0017_R

Royal Commission into lnstltutional Responses to Child Se>OJal Abuse

Towards Healing

I

Witness Statem ent of Cardinal George Pell

seeking an extension of the limitation period. I do not recall whether my attention was first drawn to
the limitation aspect of Mr Ellis' proceedings at this time or only at some later time.
103

I refer to an email from Dr Casey to Paul Mccann and others at Corrs Chambers Westgarth
Solicitors (Corrs) dated 3 September 2004 (DUG.080.068.0433). Corrs had acted for the
Archdiocese of Melbourne when I was Archbishop and I was impressed by their efficiency. As Mr
Ellis was a senior lawyer who (I believed) was seeking substantial damages, I wanted high class
legal help in this case and asked Corrs to act for the Archdiocese of Sydney.

104

I refer to a letter from Mr Ellis to Mr Salmon dated 7 September 2004 (CTJH.400.01001.1779) .
have no recollection of being made aware that Mr Ellis was asking about arrangements for a spiritual
director. I note that in due course, apparently following advice from Corrs (CTJH.400.01001 .0327
and DUG.080.040.0481), it appears that no response was made to Mr Ellis on this issue. My view
then would have been, and my view is now, that Mr Ellis should certainly have been given help in
terms of finding a suitable spiritual director.

105

I refer to a letter from Mr Monahan to Msgr Rayner and Mr Cudmore dated 16 September 2004
(DUG.080.040.0518). I had not seen this letter prior to preparing this statement. In that letter, Mr
Monahan notes that "in ordinary circumstances· he would strongly recommend attempting to mediate
and settle the matter, but then says that he is "very conscious of the fact that Cardinal Pell has his
own views about the matter, and that he might wish Corrs to be involved". I do not know what
"views" Mr Monahan may have been referring to. Had I been consulted as to whether attempts
should be made at this time to negotiate or mediate with a view to settling Mr Ellis' Supreme Court
claim, I would have been willing to do so subject to any legal advice that I may have been given.

106

I refer to an email from Mr Begg to John Dalzell of Corrs dated 20 September 2004
(DUG.080.040.0506). I do not recall being aware that Mr Ellis' solicitor was seeking a mediation of
his legal claim. I note Mr Dalzell's reply email to Mr Begg of 20 September 2004
(CTJH.400.01001.4655) informs Mr Begg that he had been "instructed" that •mediation is no longer a
viable option". I assume, although I do not know, that the legal advice to the Archdiocese had been
to that effect. To the best of my recollection , I had not seen Mr Dalzell's email of 20 September prior
to preparing this statement.

107

Mr Ellis made an offer to settle his claim in December 2004 for $750,000 (CTJH.400.02002.0012 and
CTJH.400.02002.0013) . On 14 December 2004, Corrs advised the Archdiocese not to accept the
offer and not to make a counter offer (DUG.080.040.0239). The Archdiocese accepted that advice
(DUG.080.040.0237).

The conduct of the litigation
108

Generally in respect of the litigation commenced by Mr Ellis, my recollection is that there were three
named defendants: myself personally, the Trustees of the Archdiocese, and Fr Duggan. My
recollection is that Corrs were instructed to defend the action brought against the first two
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defendants. As to myself, I had only been appointed as Archbishop of Sydney in 2001 , more than 1O
years after the end of the period in which the abuse occurred . As to the Trustees, my understanding
was that they were not an entity with responsibility for legal claims such as the one commenced by
Mr Ellis.
109

It is my recollection that the clear advice from Corrs was that the claim as brought against the first
and second defendants could not succeed as a matter of law, essentially because the first defendant
(myself) had no involvement in the relevant period at all, while the role and function of the Trustees
was to hold property and did not include any involvement in the appointment or supervision of
priests.

11 O

Relying on such advice, and also because my understanding was that Mr Ellis was seeking many
millions of dollars in compensation from the Archdiocese, the instructions given to Corrs on my behalf
were to resist the proceedings brought by Mr Ellis. Once that decision was made, my expectation
and understanding were that the conduct of the defence of the proceedings would be substantially
left to Corrs and counsel.

111

From time to time, as appears from the documents I have seen in preparing this statement, Corrs
communicated with Archdiocesan personnel. My understanding was that the person within the
Archdiocese who would ordinarily be the contact point for Corrs in this regard was the Chancellor
(Msg Rayner until May 2003 and Msg Usher thereafter). However, I have observed in the material
which I have seen recently that in many cases the communications to and from Corrs were with my
private secretary, Dr Casey, rather than or as well as the Chancellor. He was evidently seen as a
point of contact for myself.

112

I myself was not usually involved in the various decisions made in the course of the litigation as to
the procedural or tactical steps taken on behalf of the first two defendants. There are some
exceptions to that statement, which I refer to in the paragraphs which follow.

113

I refer to a Notice to Admit Facts sent by Mr Begg to Corrs on 1O December 2004
(DUG.080.040.0197 and DUG.080.068.0198) . One of the facts which the plaintiff asked the first and

second defendants to admit was:
That the third defendant sexually abused the plaintiff between 1975 and 1987 as set
out in paragraphs (a) and (b) of the particulars to paragraph 16 of the Statement of
Claim in these proceedings.
114

I also refer to a Notice Disputing Facts dated 20 December 2004 (DUG.080.010.0131) in which that
fact is disputed on behalf of the first and second defendants.

115

I was made aware at some time during the proceedings that the effect of "disputing" such a fact is to
"put the plaintiff to proof of that fact, rather than to deny the fact. I understood that the advice given
by the lawyers was to adopt that approach . I concurred, somewhat reluctantly, as I could not
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condone denying the abuse occurred. Reflecting now on the decision to "dispute" the fact of the
abuse, I am troubled by it, given both the terms of the Eccleston report and that Msgr Rayner had
evidently told Mr Ellis at the facilitation in July 2004 that he had never had any reason to doubt what
Mr Ellis had said. I refer to this matter further at paragraph [132] below.

The Towards Healing review
116

The review by David Landa, being the review which Mr Ellis had requested in July 2004, was
received in January 2005 (CTJH.300.01005.0105; CTJH.300.01005.0106 and
CTJH.300.01005.0128 ) .

117

Mr Landa's report was then the subject of further review by the National Review Panel. The Report
of the latter was received in March 2005 (CTJH.402.01001 .0494) .

118

There were two recommendations made by the National Review Panel for the Archdiocese - first, to
apologise to Mr Ellis for the delay in the implementation of the process, and secondly to indicate to
Mr Ellis a willingness to participate in a further facilitation with a facilitator other than Mr Brazil. The
other recommendations as I understood them were directed to the Director of Professional Standards
and to the National Committee of Professional Standards (NCPS).

119

I refer to an email from Anna Ross of Corrs to Dr Casey dated 23 March 2005
(CTJH.400.01004.0493). Corrs advised that the recommendations directed to the Archdiocese were
not appropriate for various reasons including that Mr Ellis had commenced proceedings. This is
consistent with my general understanding that the commencement of legal proceedings meant that
other avenues of communication between the Archdiocese and Mr Ellis would stop until the
proceedings had concluded.

120

Consistently with Corrs' advice, Bishop Julian Porteous, one of my Auxiliary Bishops, wrote to Br
McDonald of the NCPS on 6 April 2005 (CTJH.300.01005.0015) . In the letter, Bishop Porteous sets
out his concerns regarding the implementation of some of the recommendations in the National
Review Panel's Report. I was away in Rome from 28 March 2005 to 11 April 2005 which explains
why Bishop Porteous wrote to the NCPS.

121

Br McDonald replied to Bishop Porteous on 14 May 2005 (CTJH.300.01011.0111) . By that time,
there had been a meeting of Mr Landa, Bishop Porteous, Msgr Rayner and Mr Salmon on 7 April
2005. Br McDonald confirmed in his letter that both he and Mr Landa believed that no apology
should be proffered to Mr Ellis while he was pursuing the litigation, and that any contact by the
Archdiocese with Mr Ellis should be through the Archdiocesan solicitors. Br McDonald also noted
that he and Mr Landa were also of the view that a Towards Healing process could not be followed
simultaneously with litigation.

122

I do not now recall whether I was aware of the correspondence between Bishop Porteous and Br
McDonald at the time.
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June 2004 briefing
123

I refer to an email from Dr Casey to Mr Mccann at Corrs and others dated 24 June 2005
{CTJH.402.01001.0502). I do not recall seeing this email prior to preparing this statement. The
email refers to a "briefing" having been given to me by someone about discussions involving Dr
Casey, Mr Mccann and others earlier that day. I do not dispute that there was such a briefing,
although I do not recall it, but I did not see Dr Casey's email at the time and would not have expected
to see it.

124

As I read this email now, it seems to me to contain a number of mistakes or misconceptions.

I was

aware that Fr Duggan had been incapable of providing any response to Mr Ellis' allegations, and that
that had always been a concern; however, so far as I was aware, the Towards Healing process,
including the facilitation, had continued after the assessment in conformity with Mr Eccleston's
conclusion that it was "more likely than not" that the abuse had occurred.
125

Firstly, in the section numbered 2, Dr Casey states that:
"As a consequence, the final position which the Archdiocese came to was that it was not
possible to make a determination that Fr Duggan had abused Ellis as alleged, but because
there was no reason to doubt that Ellis honestly believed he was telling the truth ..."

That is not in accordance with my present understanding of what Msgr Rayner has been recorded as
saying at the facilitation, which was to the effect that he had never had any reason to doubt what Mr
Ellis had said (CTJH.400.01001.0431).
126

Second, Dr Casey states that "the basis on which this offer was made would have been made clear
by the facilitator". The notes of the facilitation which I have read in preparing this statement

(CTJH.400.01001.0431) do not seem to me to support such an assertion. I also am now aware that
when the facilitator, Mr Brazil, was asked about this topic, he was not able to remember what his
attitude to the report was (CTJH.402.01001.0504) .
127

Third, in the final paragraph of section 2 of his email, Dr Casey states that "this information" put the
Archdiocese "in a position where we can say that the Archdiocese has never accepted that Fr
Duggan was responsible for the abuse Ellis alleges he has suffered, either under the Towards
Healing process or at laW'. Reading this now, and in the light of what I have said in the previous

paragraphs, such a conclusion does not seem to me to be right. By proceeding to a facilitation after
receipt of the Eccleston report, and having regard to what Msgr Rayner had said at the facilitation,
my own understanding would be that the Archdiocese had accepted, at least for the purposes of
Towards Healing, that the abuse had occurred and that it was appropriate for the Archdiocese to

engage with Mr Ellis under Towards Healing on that basis.
128

I also refer to the paragraph numbered 3 of the email. I do not now recall the content of any
"discussion" on that day about "the proper defendant" or about any "concerns" on my part in relation
to that topic. However, as explained above, my understanding, in accordance with legal advice, was
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that the two defendants whom Mr Ellis had chosen to sue (apart from Fr Duggan) were not legally
liable for the harm that he had suffered .

The first instance hearing and appeal
129

I refer to an email from Mr Dalzell to Dr Casey dated 28 July 2005 (CTJH.402.01001.0520). I do not
recall seeing this email or its attachments at the time. I do have a recollection that another victim of
Fr Duggan came forward during the litigation.

130

I refer to an email from Hannah Vo-zz.o of Corrs to Mr Rushton SC and Mr McHugh dated 8 August
2005 (DUG.080.039.0425) . The email sets out the recollection of a witness , Mrs Penton, as to
seeing Mr Ellis and Fr Duggan together in the late 1970s. I had not seen this email prior to preparing
this statement, nor had I been made aware of its contents .

131

In the course of preparing this statement I have been made aware that a further Defence was served
on Mr Ellis' solicitors on about 5 September 2005, which maintained the non -admission of the abuse
(DUG.080.033.0381 and DUG.080.033.0382). I was not aware of that development at the time and
have only recently become aware of it.

132

Once again, as with the earlier decision in December 2004 to dispute the fact of the abuse (see
paragraph [115] above), I am now troubled by the decision to maintain this non-admission. By this
time, in addition to the Eccleston report and what had been said by Msgr Rayner at the facilitation,
two further factors had emerged, namely:
(a)

In July 2005 ME ] had come forward alleging that Fr Duggan had also abused him in the
early 1980s and that he had provided a Statutory Declaration to that effect in 1983
(CTJH.402.01001.0520) .

(b)

In August 2005, Corrs had spoken to Mrs Penton who had described obviously inappropriate
conduct between Mr Ellis and Fr Duggan in "the later 1970s" (DUG.080.039.0425) .

133

I refer to a Report prepared by Dr Jonathan Phillips, psychiatrist, dated 15 September 2005
(DUG.080.033.0253) . To the best of my recollection , I had never seen this Report until preparing this
statement in early 2014. When I read it at that time , I was struck by the force of its analysis and its
conclusions, both as to the causal link between the abuse and the symptoms and as to the
seriousness of the damage caused by the abuse.

134

My understanding is that the hearing in the Supreme Court concluded in October 2005. Judgment
was reserved, and was delivered in March 2006.

135

I refer to an email from Mr Dalzell to Michael Moore and Msgr Usher and others dated 3 March 2006
(CTJH.400.04002.2220) . In this email , Mr Dalzell reports on the outcome of the Supreme Court
case. I do not recall seeing this email prior to preparing this statement, but I was informed of the
outcome of the case at the time.
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136

I refer to an email from Dr Casey to Mr Dalzell and others dated 3 March 2006 (DUG.080.034.0410) .
In the email, Dr Casey accepts Mr Dalzell's recommendations to proceed to have the costs relating
to the defence of the case against me agreed or assessed, and to seek the advice of Senior Counsel
as to the merits of an appeal in relation to the Trustees. I recall being consulted as to the second of
those. I do not recall any discussion with me about the issue of the costs of the case against me,
although it is possible that this occurred .

137

I refer to a Corrs file note dated 8 March 2006 (DUG.080.034.0399). That file note records that Mr
Begg, Mr Ellis' solicitor, contacted Mr Dalzell and suggested "some form of mediation or possibly
settlement negotiation· . and that Mr Dalzell responded that such a meeting "would be premature at
this stage•. I do not recall being aware at the time of any such approach by Mr Begg on behalf of Mr
Ellis, or of any such reply.

138

Mr Ellis' appeal to the Court of Appeal was heard in December 2006 and judgment was delivered by
the Court of Appeal in May 2007 (DUG.080.037.0140) . On 24 May 2007, Dr Casey wrote to me and
noted that the Court of Appeal had unanimously rejected the appeal and had awarded costs against
Mr Ellis (CTJH.400.04002.4301).

139

In November 2007, an application to the High Court by Mr Ellis for special leave to appeal was heard.
The High Court dismissed that application. I was informed that counsel for the Trustees and myself
did not ask for costs of the application.

Costs of the litigation
140

From late November 2007 onwards, I recall that an issue which had to be considered was whether or
not to require Mr Ellis to pay all or some of the costs which the Court had ordered. In the course of
preparing this statement, I have been shown a number of letters and emails which relate to that
subject matter. Unaided by those documents, my general recollection is that I was willing for steps to
be taken to try to ascertain what financial capacity Mr Ellis had to pay all or part of those costs, but
that I had no wish to cause financial hardship to him or his family.

141

I refer to an email from Mr Dalzell to Msgr Usher and others dated 28 November 2007
(DUG.080.057.0177) . I had not seen this email prior to preparing this statement. That email refers
to a discussion which Mr Dalzell had had with Michael Moore and Danny Casey f rom the
Archdiocese and to the views held by each of them and by Mr Mccann as to whether or not to seek
to recover the costs from Mr Ellis. I note that the view attributed to Danny Casey is that "he would be
prepared to forego the costs if the plaintiff would undertake not to approach the press about this
matter in the future".

I do not recall any such approach being suggested to me at the time. It has

never been my practice, when making decisions, to give first priority to how the media might react.
142

I refer to a letter from Corrs to Mr Begg dated 18 December 2007 (DUG.080.057.0159). In that letter,
Corrs invites Mr Ellis to make an offer to settle the costs orders, and goes on to say that unless Mr
Ellis accepts the invitation to settle the costs matter by 18 January 2008, Corrs' instructions were
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among other things to issue an examination notice. My understanding at the time was that this was a
way of finding out the nature and extent of someone's assets. To the best of my recollection , I had
no knowledge at the time of what it entailed in practical terms.
143

I refer to a letter from Mr Begg to Corrs dated 21 December 2007 (DUG.080.057 .0008). In that letter,
Mr Begg refers to the letter dated 18 December 2007 from Corrs (referred to in the preceding
paragraph). He says that he had not forwarded that letter to Mr Ellis because he had "genuine and
grave concern for his welfare if the letter is sent to him, and we believe that the prospect of self-harm
would be greatly increased". In an email from Dr Casey to Mr Dalzell later that day
(DUG.080.061 .0756), Dr Casey says that he has shown me Mr Begg's letter and that my "first

thought" was "to reply saying we will leave it for a few months and perhaps revisit it then". I do have
a recollection of being shown Mr Begg's letter and of reacting along the lines set out in Dr Casey's
email. I was not aware, however, until preparing this statement, that no response was sent to Mr
Begg until mid-January 2008.
144

I refer to a letter from Msgr Usher to Mr Dalzell dated 11 January 2008 (DUG.080.059.0142). In that
letter, Msgr Usher says: "I have consulted the Cardinal about this matter and he agrees that you
should ask Begg and Associates for more details about their client's health and that any requests for
costs be postponed for the time being". I have no recollection of a discussion with Msgr Usher to that
effect, but have no reason to doubt that it occurred and is fairly summarised in the letter.

145

I refer to a letter from Nicola Ellis to Msgr Usher dated 4 February 2008 (CTJH.400.01001 .0702) .
do not recall when I became aware of Nicola Ellis' intervention, although I recall that Msgr Usher did
inform me at some stage. I note that Msgr Usher replied to it on 15 April 2008
(CTJH.400.01001 .0701) .

146

I refer to an email from Mr Dalzell to Msgr Usher and others dated 30 April 2008 which attaches a
report of Dr Philip Funnell, psychotherapist, in relation to the effect on Mr Ellis of the litigation and the
prospect of significant personal financial loss in respect of legal costs (DUG.080.063.0151 and
DUG.080.063.0152). I had not seen Dr Funnell's report until preparing this statement in 2014.

147

I refer to an email from Mr Dalzell to Marita Wright and others dated 7 May 2008
(DUG.080.063.0139). That email contains two dot points which are said to summarise "the

Cardinal's view". I note that in an email the following day from Dr Casey to Mr Dalzell
(DUG.080.063.0137), Dr Casey reports that he had shown Mr Dalzell's email and its attachment to

me and that I was content with both the accuracy of the two dot points and Mr Dalzell's draft letter to
Mr Begg. That draft letter to Mr Begg referred to the service of an examination notice. As set out
above, my understanding at the time was that this was a way of finding out the nature and extent of
someone's assets. I did not know or appreciate the practical ramifications for the recipient of such a
notice and, in particular, that it was a step which would or might cause a recipient to have to engage
in an onerous or stressful process of assembling financial records and documents or to be subjected
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to examination in a Court in relation to those documents. If I had known that, I would not have
agreed to it being issued.
148

I refer to a letter from Mr Begg to Corrs dated 9 May 2008 (DUG.080.059.0048) . In that letter, Mr
Begg summarises the basic financial position of Mr Ellis. I do not recall having seen or being
informed of this letter at the time.

149

I refer to an email from Msgr Usher to Mr Dalzell dated 14 May 2008 (DUG.080.063.0095). In that
email, Msgr Usher refers to his expectation that "although we will not pursue costs at this time, we
will leave the matter open". I note that subsequently on 22 May 2008, Mr Dalzell sent an email to
Msgr Usher and others (DUG.080.063.0062) reporting that Mr Ellis had abandoned any remaining
attempt to argue that the decision of the Court of Appeal had not disposed entirely of his
proceedings. Mr Dalzell also indicates that "[i]n light of the Cardinal's instructions, I intend to draft a
short letter which states that in light of Mr Ellis' health and financial situation, the defendants will not
be pursuing their costs at this stage". I had not seen either of these emails until preparing this
statement. However, my recollection is that at about this time I did convey, probably to Msgr Usher,
my wish not to pursue the costs orders.

150

I refer to a letter from Nicola Ellis to Msgr Usher dated 22 May 2008 (CTJH.400.01001 .0705). At
some stage, probably not long after that date, I recall Msgr Usher showing me this letter. I was very
much moved by the letter. Mrs Ellis was particularly anxious that consideration be given to not
pursuing the legal costs. As noted in the preceding paragraph, a decision to not pursue those costs
had already been made. I note that on 26 May 2008, Corrs wrote to Mr Begg saying "our clients will
defer recovery of their costs against your client at this point in time" (DUG.080.059.0005) .

151

In the course of preparing this statement I have been shown correspondence (for example,
DUG.080.063.0051; CTJH.400.04002.1911, DUG.080.059.0002; and CTJH.400.04002.1581)
relating to whether the Archdiocese would ever pursue those costs at some future time. I do not
recall being made aware of that correspondence at the time. My understanding is that later in 2008,
Msgr Usher assured Mr Ellis that the Archdiocese would not do so at all.

The overall conduct of the litigation
152

The first preference of the Archdiocese is, and was, always to settle litigation where possible. In my
experience, litigation is an adversarial process which leaves little room for the parties to engage with
each other at a personal or human level. For that reason, it is a process with obvious disadvantages
as a means of resolving claims relating to such very personal subject matter as child sexual abuse
However, victims of such abuse are of course entitled to resort to litigation should they choose to do
so.

153

As a general principle, I consider that where Church bodies are sued , they should be entitled to avail
themselves of all of the processes that are available to defendants generally in the community.
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With any litigation, my approach overall is always to retain competent lawyers and to expect that they
will conduct the litigation in an appropriate, professional manner, relying on their expertise in that
field . I do not consider myself to have the experience or the knowledge to make decisions about the
day-to-day running of legal claims .

155

I have reflected on the course of the litigation and there were several steps taken in the course of the
litigation which, as a priest, now cause me some concern. Some examples are:
(a)

I do not think that the offer of mediation at the outset of the litigation should have been
rejected (see paragraph [106] above);

(b)

I think that the Archdiocese should have responded positively to Mr Eiiis's request for
assistance in finding a spiritual director (see paragraph [104] above);

(c)

I think that certainly once the affidavit ofjSA

jand the aceount given by Mrs Penton

were available, and in the light of what Msgr Rayner said to Mr Ellis at the facilitatic:m , the nonadmission of the allegation of abuse should not have been maintained (see paragraph (132]
above);
(d)

In the course of preparing this statement, it has been brought to my attention that during the
hearing in the Supreme Court in July 2005, senior counsel for the Archdiocese made a
number of statements apparently to the effect that there was no-one other than the existing
defendants in the litigation that could have been sued. I was not previously aware that such
statements were made at the hearing. I am also aware that since the Court of Appeal
judgment, various people have expressed views to the effect that a consequence of the Ellis
decision is that the Church is, at least in some cases , protected from any legal action by
victims . That is not my understanding. To the extent that any uncertainty may exist, I would
welcome clarification of this point. Whatever position was taken by the lawyers during the
litigation, or by lawyers or individuals within the Archdiocese following the litigation, my own
view is that the Church in Australia should be able to be sued in cases of this kind. Again , I
welcome any clarification on this point. In every case where such an action succeeds, the
resources of the Church should be available to the extent necessary to meet any judgment;

(e)

In the course of preparing this statement, I have learned that the lawyers opposed the
admission into evidence of the ISA

Iaffidavit, and made tactical decisions with a

view to not prompting Mr Ellis to obtain stronger psychiatric evidence in support of his claim.
am troubled by this approach. I would have preferred an approach whereby Mr Ellis would be
able to bring forward the best evidence he could; and
I do not think that it should have been necessary for Mr Ellis to be cross examined for as long

(f)

as three days.
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Meetings with Mr Ellis

156

I recall that in about August 2008 Msgr Usher and Mr Salmon met with Mr and Mrs Ellis. I am not
clear about the catalyst for this meeting. I assume that it was probably Nicola Ellis' letter of 22 May.

157

One of the subjects of that meeting was the payment of counselling costs for Mr Ellis. My
understanding was that Msgr Usher agreed to pay such costs, both in respect of the past and in
respect of the future (CTJH.400.01001 .4295; CTJH.402.01001.0774 and CTJH.400.01001 .4374) .

158

I refer to an email from Mr Salmon to Msgr Usher dated 29 January 2009 (CTJH.400.01001 .4374) .
That email summarises the outcomes of a meeting that day attended by Mr and Mrs Ellis with Msgr
Usher and Mr Salmon. One of those outcomes was that a meeting would be arranged between Mr
and Mrs Ellis and myself.

159

On 18 February 2009, I did meet with Mr and Mrs Ellis, along with Msgr Usher. Msgr Usher's note of
the meeting is at CTJH.400.01001.0666. Mr Ellis also refers to the meeting in his letter to me dated
24 February 2009 (CTJH.400.02002.0026).

160

My recollection is that Mr Ellis made a number of points at the meeting about how he had been
treated in both the Towards Healing process and the litigation. I did not respond to each of his
points, as I felt the most important purpose of the meeting was to assure Mr Ellis of my genuine
overall concern for him in the light of everything that he had experienced. However, I did certainly
acknowledge that in my view mistakes had been made by the Archdiocese, which I very much
regretted, and I did say that it was my sincere hope that such mistakes would not be repeated .

161

Overall, I felt that the meeting was constructive and positive. I was very pleased to read in Mr Ellis'
24 February letter that for his part the meeting had given him and his wife some real encouragement
and comfort, and that he appreciated my "generosity and openness" in meeting with them.

162

As Mr Ellis mentions in his letter to me dated 24 February, it had been my understanding that his
claim was for many millions of dollars. I had not been aware that at the time of the Towards Healing
facilitation, he had proposed an ex gratia payment of $100,000. (However, contrary to one
interpretation of what appears on page 2 of Msgr Usher's letter to Mr Ellis of 6 August 2009
(CTJH.400.01001 .0636), I had known of the $750,000 offer of compromise at the time it was made in

December 2004.) I was surprised by Mr Ellis' assertion that no response was received regarding the
$750,000 as my presumption was that the response would have been sent and I am now aware that
it was, in fact, sent.
163

In his 24 February 2009 letter (which I recall seeing at the time) , after Mr Ellis had set out some of his
recollection of the way the litigation had proceeded, he included this sentence: "I take comfort only in
your indications that you would not want to see that sort of legal abuse repeated". To the best of my
recollection, the phrase "legal abuse" was not used in the meeting, although it is possible that Mr Ellis
did use it. I was unsure what precisely Mr Ellis meant by "legal abuse". He may have been referring
to what is set out at paragraphs 1-3 on page 2 of the letter, name y the non-acceptance of his offers
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{$100,000 within Towards Healing and $750,000 in the Supreme Court) and the expenditure of large
amounts in legal fees to defend the Supreme Court proceedings and possibly other unspecified
matters.
164

I refer to the letter from Msgr Usher to Mr Ellis dated 6 August 2009 (CTJH.400.01001 .0636) . I did
not see this letter before it was sent. Msgr Usher did discuss with me in general terms what he had
in mind saying to Mr Ellis in the letter, and overall I certainly agree with and endorse the substance of
what Msgr Usher has said. So far as the use of the term "legal abuse" on the second page is
concerned, while, in retrospect, there were steps in the litigation which cause me concern (see
paragraph (155] above), I did not use the term "legal abuse" myself. I did not regard the mere
defending of the litigation commenced by Mr Ellis as "legal abuse".

165

In his letter dated 6 August 2009, Msgr Usher refers to the "ongoing discussions" which were taking
place between Mr Ellis and Msgr Usher. I was aware and pleased that such discussions were taking
place. Msgr Usher from time to time informed me of the general nature of those discussions, which
came to include some practical financial assistance being provided by the Archdiocese to Mr Ellis in
relation to such things as house renovations and repairs . I was not aware of the large individual
amounts which were eventually involved in this regard especially for house repairs. The overall or
aggregated total amounts paid to all claimants were provided at intervals to the Archdiocese's
Finance Council but I was unaware of amounts paid to individual claimants, including Mr Ellis.

166

I refer to a letter from Mr Bailey, Executive Officer to the Chancellor, to Mr Ellis dated 8 October 2012
(CTJH.400.01001 .0002). I do not recall seeing this letter until preparing this statement, although I
was generally aware that a letter to that effect was to be sent, and I was content for that to happen.
Mr Bailey notes in his letter that (once another payment of $50,000 was made in the near future) the
total amount paid by the Archdiocese to Mr Ellis (including for counselling and for house repairs and
renovations among other things) would be in excess of $568,000. As set out in paragraph [9] above,
the current total amount paid to Mr Ellis is $570,365.

167

Once the legal case was concluded, the Archdiocese assisted Mr Ellis in those financial ways.
believed without reservation the gravity of Mr Ellis' health issues.

168

The amounts paid in Towards Healing are according to the needs of victims. As set out above,
figures for the overall total amounts (aggregated for all victims) were provided from time-to-time at
Archdiocesan Finance Council meetings and were deemed acceptable, but I was unaware of the
amounts paid to individual victims, including to Mr Ellis. The needs basis for payments in Towards
Healing works well with most individuals, although a broad comparability of payments, taking into

account the personal needs and nature of offences, should also be the aim. The system comes
under pressure when the needs of some individuals are pressed time and time again while those of
others are not. It can sometimes be very difficult to close down payments, even when an individual's
total has become very high, if the victim is particularly persistent.
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Lessons learned

169

During 2009, Professor Patrick Parkinson carried out an overall review of the Towards Healing
process. I made a submission to Professor Parkinson for his consideration (CTJH.400.04001.1184) .
That submission was based on learnings from, among other matters, Mr Ellis' case and resulted from
a review I commissioned by the Archdiocese's lawyers of Towards Healing files since I became
Archbishop in 2001 . Among other things, I raised in my letter matters relating to delay, deeds of
release and pastoral care. I made a further submission in relation to Towards Healing in 2011 .

170

Since the time of the Ellis matter, and my recommendations in the Parkinson review, the response of
the Archdiocese of Sydney to the problem of abuse has continued to evolve and, as set out above, is
presently reflected in the 2012 document "Sexual Abuse: The Response of the Sydney Archdiocese".

171

Current Archdiocesan practice in Towards Healing where a matter involves the Archdiocese is to
assist victims with, for instance, counselling, at the outset and, once a matter is accepted, to ask
complainants how else the Archdiocese can assist them and then to provide assistance (including
financial assistance) where appropriate. Often there are a number of requests by victims over time
and the Archdiocese's practice is to consider such requests as and when received rather than
waiting to "settle" matters on a full and final basis. Importantly, the pastoral door is always open to
victims of abuse.

172

My understanding is that it has been the practice of the Archdiocese not to require deeds of release
in Towards Healing matters for at least the past 3 or 4 years (if not longer).

173

As set out above, the Archdiocese's preference is to resolve complaints outside of the courts. If the
Archdiocese receives a legal letter, our preference is to seek to respond within Towards Healing or
otherwise seek to resolve the matter outside of court by pastoral facilit ion or an alternative dispute
resolution process (such as mediation) .
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